The opinion in support of the decision being
entered today was not witten for publication
and is not binding precedent of the Board.
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McQUADE, Administrative Patent Judge.

DECI S| ON ON APPEAL

Shari lves appeals fromthe final rejection of claim1,
the only claimpending in the application.?

THE | NVENTI ON

The invention relates to a di aper having a pocket for (1)
storing itens such as baby powder, diaper cream and wet w pes,
and (2) receiving in rolled-up formthe rest of the diaper

when soiled to facilitate disposal. Caim1 reads as foll ows:

' Cdaim1l has been anended subsequent to final rejection.
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1. A diaper with a pocket adapted for the convenient
storing of baby-changing rel ated objects conprising, in
conbi nati on

an exterior layer of a liquid inpervious plastic materi al
having an interior face and an exterior face and having a
general ly horizontal upper edge positionable around a baby and
having a front and a rear and a bottom and | eg hol es
t her et hr ough;

an interior layer of a |liquid absorbing material having
an interior face and an exterior face and having a generally
hori zontal upper edge positioned around a baby and having a
front and a rear and a bottom and | eg hol es therethrough;

separabl e vertical edges extendi ng downwardly fromthe
upper edges to the upper extent of the I eg holes with adhesive
strips for securing the |layers on the baby;

an internediate layer of a liquid inpervious plastic
material in a generally rectangular configuration exterior of
the interior |ayer and coupled at the periphery to the
interior face of the exterior |layer at the rear, the
i nternedi ate | ayer having an upper edge adjacent to the upper
edge of the exterior |ayer and extending horizontally for the
majority of the extent of the rear and extending vertically
for the majority of the extent of the rear thereby formng a
| ar ge pocket;

an el ongated horizontal slit in the exterior |ayer
i mredi ately bel ow t he upper edge of the internediate |ayer for
all owing the placenent into and renoval fromthe pocket of the
baby- changi ng rel ated objects; and

a strip of an adhesive within the pocket on the interior
surface of the exterior layer imediately beneath and parall el
with the slit wwth a peel strip renovably |ocated thereon
wher eby the di aper may be rolled up and turned into the pocket
and seal ed for easy disposal.
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PRI OR ART
The reference relied on by the exam ner as evidence of
anticipation is:

Schaar 3, 731, 689 May 8, 1973

THE REJECTI ONS

Claim 1l stands rejected under 35 U.S.C. § 112, second
paragraph, as failing to particularly point out and distinctly
claimthe subject matter the appellant regards as the
i nvention.

Claim 1l al so stands rejected under 35 U . S.C. §8 102(b) as
bei ng antici pated by Schaar.

Attention is directed to the appellant’s brief (Paper No.
8) and to the examner’'s final rejection and answer (Paper
Nos. 4 and 9) for the respective positions of the appellant
and the examner with regard to the nerits of these
rej ections.

DI SCUSSI ON

|. The 35 U.S.C. § 112, second paragraph, rejection
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We shall summarily sustain this rejection as the
appel  ant has not chall enged the exam ner’s determ nation that
claim1l is indefinite because it pronpts the question: “is
Applicant claimng the body as part of the clained
conbi nation? If not, on line [12], 'positioned should be -

—posi tionabl e—-" (final rejection, page 3).°?

II. The 35 U S.C. § 102(b) rejection

Anticipation is established only when a single prior art
reference discloses, expressly or under principles of
i nherency, each and every el enent of a clainmed invention. RCA

Corp. v. Applied Digital Data Sys.. Inc., 730 F.2d 1440, 1444,

221 USPQ 385, 388 (Fed. Cir. 1984). In other words, there
must be no difference between the clained invention and the
reference disclosure, as viewed by a person of ordinary skill

in the field of the invention. Scripps dinic & Research

Found. v. Genentech Inc., 927 F.2d 1565, 1576, 18 USP@d 1001,

1010 (Fed. Gir. 1991).
Schaar di scl oses a di sposabl e di aper which is described

in the follow ng terns:

2 The word “positioned” appears on line 11 of claim1l as
anended subsequent to final rejection.
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the invention particularly concerns the
dlsposable di aper of the type having a fluid
absorbent pad 12 and at |least two |ayers 14 and 16
of fluid inpervious sheet material attached to the
pad 12 in such a manner as to forma pouch 18 (FIG
4). The pad 12 preferably includes a fluid pervious
cover sheet 20 as illustrated in FIG 4. The |ayers
14 and 16 are connected at their edges 22, 24 and
26, these edges also coinciding with three of the
edges 27, 28 and 29 respectively, of the pad 12 to
define three of the edges of the diaper.

[ T] he outernost layer 16 is slit near one
end 31 of the diaper along a line form ng an edge 30
(FIG 3) at an angle to edges 22 and 24 and along a
| ongi tudinal center line, to forma pair of integral
w ngs 32 and 34 extending from opposite edges 22 and
24 of the layers 14 and 16 and of the diaper. The
wings 32 and 34 are foldably attached to the bottom
| ayer 14 so that the diaper can be stored (FIG 5)
with the wings 32 and 34 overl appi ng bottom | ayer
14.

When the diaper is to be placed on the baby, the
wi ngs fold outwardly al ong the edges 22 and 24 to
give the configuration showm in FIGS. 2 and 3.

Al t hough the wings 32 and 34 are disclosed as having
approxi mat e equal |engths, such is not necessary.
Equal |ength does provide, however, a nore aesthetic
appear ance.

The pinless function of this diaper is
preferably acconplished by applying a pressure
sensitive adhesive to the zones indicated by the
nunmeral 50, FIGS. 2, 5and 6. . . . Renovable
facing strips may be applied to the adhesive zones
50, so that the wings do not stick until the diaper
is ready for use.
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[T]he slit edge 30 of the layer 16 defi nes

the opening into the pouch 18 which permts the

turning inside out of the diaper. Wen the diaper

is soiled, one hand is then slipped into the pouch

18 to the edge 26 of the layer 16 where that edge is

grasped. At the sane tinme the other hand pulls on

the slit edge 30 of the layer 16, the two hands

crossing over so as to turn the pouch inside out.

The resulting configuration places the inside |ayer

14 conpl etely exposed on one side of the folded up

di aper with the layer 16 on the other side, the

absorbent pad 12 being thus conpletely encl osed

[colum 2, line 5, through colum 3, |ine 63].

According to the exam ner (see page 4 in the answer), the
Schaar reference responds to all of the [imtations in claiml
inthat it discloses an “exterior layer” in the formof fluid
i npervious layer 16, an “interior layer” in the form of
absorbent pad 12 and/or fluid pervious cover sheet 20, “leg
holes” in the formof the | eg openings shown in Figure 1
“vertical edges” in the formof edges 22 and 24, an
“internmediate layer” in the formof fluid inpervious |ayer 14,
a “horizontal slit” inthe formof the slit which defines edge
30, and a “strip of an adhesive” and a “peel strip” in the
formof the adhesive and facing strips in zones 50.

Presumabl y, the exam ner al so considers Schaar to disclose a

“pocket” in the formof pouch 18.
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This analysis is flawed with respect to recitation of the
“strip of an adhesive.” As indicated above, the claim
requires the strip of an adhesive to be “within the pocket on
the interior surface of the exterior |ayer imredi ately beneath
and parallel wth the slit.” To the extent that Schaar
di scl oses respective strips of adhesive in zones 50, a person
of ordinary skill in the art would not view either strip as
being within the pocket/pouch 18 or on the interior surface of
exterior layer 16 imredi ately beneath and parallel with the
slit 30. The exam ner’s explanation to the contrary (see
pages 5 and 6 in the answer) rests on an unreasonabl e
interpretation of the Schaar disclosure stemring froman ill-
advi sed attenpt to read all of the limtations in the claimon
t he Schaar di aper.

Si nce Schaar does not disclose each and every el enent of
the diaper recited in claim1l1l, we shall not sustain the

standing 35 U.S.C. 8§ 102(b) rejection of this claim

SUMVARY
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The 35 U.S.C. § 112, second paragraph, rejection is
sustained, and the 35 U.S.C. § 102(b) rejection is not. Since
at least one rejection is sustained, the decision of the
examner to reject claiml is affirned.

No period for taking any subsequent action in connection
with this appeal nay be extended under 37 CFR § 1.136(a).
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